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Several European countries (Denmark, Germany, ltaly and Nor-
way), have recently adopted a market investigation tool, also
sometimes referred to as the “new competition tool”. Other coun-
tries, such as Sweden and the Netherlands, may soon follow suit.

Market investigation tools can differ between
countries, but the defining feature is that they
allow competition authorities, following anin-
depth market assessment, to impose reme-
dies to address persistent competition prob-
lems in a market. The rationale is that they fill
an enforcement gap, allowing authorities to
intervene in markets where competition does
not function well, but where there has been
no breach of competition law.

However, some industry bodies and com-
mentators view market investigation tools as

Hard facts. Clear stories.

unnecessary over and above competition
low and sectoral regulation, suggesting that
they add uncertainty and can impose sub-
stantial burden on businesses over often
multi-year investigations.

In this article, we seek to shed light on what
to expect as market investigation tools gain
popularity across Europe: (i) how do they
work, (i) what markets are investigated, {iii)
what analysis is used, and (iv) how to strike a
balance between benefits and potential
drawbacks.
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What is a market investigation tool?

In most countries across Europe, competition authori-
ties can undertake ‘sector inquiries’ (also somefimes
referred to as ‘market studies’, ‘market analyses’, or
‘fact-finding investigations') to assess the state of
competition in a given market or sector. Using sector
inquiries, authorities can request information from
companies and analyse the functioning of competi-
tion, outside of the context of exploring a potential
breach of competition law.

While sector inquiries can be useful to understand the
functioning of a market, they may lack the potential
for long-term impact. Given their exploratory nature,
absent any breach of competition law, sector inquiries
can do no more than document concerns, raise
awareness, and make recommendations, e.g. to the
government, to sector regulators, or to market partici-
pants.

In contrast, market investigation tools give competi-
tion authorities power to directly intervene in markets
even where no breaches of competition law are iden-
tified. There are variations in how market investigation
tools function in different countries, but the defining
feature is that, following a thorough “market investigo-
tion”, the competition authority has the ability to ad-
dress any competition issues identified with remedies
of abehavioural, or even sometimes structural, nature,
see Figure 1.

While the process varies between countries, it is often
the case that a competition authority must first con-
duct a ‘pre-investigation’, e.g. a sector inquiry, to
identify potential competition concerns and justify the
opening of a formal market investigation. Following
the more detailed market investigation phase, a com-
petition authority is then allowed to impose remedies,
if appropriate, to address concerns.

Beyond providing authorities with the power to inter-
vene, market investigation tools are characterised by
the following key principles:

e |tis an ex-ante instrument, enabling a com-
petition authority to proactively examine
and address market failures before any in-
fringement of competition law.

e The toolis forward-looking: the ultimate pur-
pose is not to determine whether fault has
occurred in the past but to ensure that the
market functions well in the future.

e |t generally has a sector-wide focus: while
market investigations may occasionally fo-
cus on the structures and practices of an in-
dividual firm, the authority has the power to
design and impose remedies which affect
an entire market. This contrasts with reme-
dies imposed as part of merger control, or
abuse cases, which are applicable and en-
forceable against only the specific market
parficipants concerned.

Market investigation tools are gaining popularity
across Europe

The concept of a market investigation fool is not new.
In the United Kingdom, the Competition & Markets Au-
thority (the CMA and its predecessor the Competition
Commission) has had it in its toolkit for decades. How-
ever, it has gained popularity in recent years. Accord-
ingly, an increasing number of competition authorities
in Europe now have the power to run market investi-
gations and impose remedies.

By 2025, seven national competition authorities in Eu-
rope! have a market investigation tool or similar mech-
anism in place, see Figure 1.
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! For the purpose of this article, the term Europe refers to the EEA
plus the UK.



Other countries are also actively considering the
adoption of a similar tool. In Sweden, the government
recently indicated its intention to infroduce a market
investigation tool — after several years of advocacy
from the Swedish Competition Authority.2 Competition
authorities in the Netherlands3 and Belgium#4 have also
requested similar powers but have not yet achieved
similar political backing.

At the EU level, the idea of introducing a market inves-
tigation tool has also been considered. In 2020, the
main motivation was to find a way of addressing sys-
tematic concerns relating to digital markets. Ulfi-
mately, these concerns were addressed by the DMA
instead, and the idea of a broader ex ante tool that
could be applied to all types of markets was thus
shelved.5 However, in January 2024, the European Par-
liament explicitly called on the Commission to reassess
the ‘New Competition Tool’ initiative, signalling that
the option is once again under consideration.é

Figure 1

What markets are investigated?

Market investigation tools are used to investigate mar-
kets that are characterised by structural competition
concerns or market failures. Accordingly, while the le-
gal requirement to open a market investigation differs
by country, there is typically an a priori notfion that
some market factors limit the functioning of proper
competition.

For instance, in the UK, the CMA can open a market
investigation if there are “features of a market that
have an adverse effect on competition (AEC)".7 In
Greece, the requirement is framed slightly differently —
and perhaps most pragmatically — so that market in-
vestigations can be used if “the conventional tools of
competition law are insufficient to address the lack of
effective competition in a market”.89

Historical and potential adoption of the market investigation tools in Europe
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Post-2025 adopting jurisdictions are indicative based on jurisdictions considering potential reforms.

2 OECD (2025). Market Studies and other Market Analysis Tools for
Competition Authorities — Note by Sweden. Link.

3 ACM (2025). Speech Martijn Snoep: The New Competition Tool, the
why and the how. Link; Cleary Antitrust Watch (2025), The Come-
back of Sectoral Investigations: The Dutch and Belgian Competition
Authority Announce Probes. Link.

4 Cleary Antitrust Watch (2025). The Comeback of Sectoral Investi-
gations: The Dutch and Belgian Competition Authority Announce
Probes. Link.

5 European Commission (2020). Impact Assessment for a possible
New Competition Tool. Link.

¢ European Union (2024). European Parliament resolution of 16 Janu-
ary 2024 on competition policy — annual report 2023 (2023/2077(IN1)).
Link.

7 CMA, CMA market investigations. Link.

8 European Commission (2020). New Competition Tool: Legal com-
parative study of existing competition tools aimed at addressing

structural competition problems with a particular focus on the UK's
market investigation tool. Link.

? In Iceland, the baris that “circumstances or conduct which pre-
vents, limits or affects competition to the detriment of the public in-
terest” (Link). In Denmark, market investigations can be set in motion
if there are “signs that there are conditions that weaken effective
competition” (Link), and in Norway if there are “conditions which in-
dicate that competition is or is in danger of being significantly re-
stricted” (Link). In Italy and Germany, a sector inquiry, which is a pre-
requisite for potentially imposing remedies, can be initiated by the
Italian competition authority if “where trade developments, pricing
trends or other circumstances indicate that competition may be im-
peded, restricted or distorted” (Link), and by the German competi-
fion authority if "circumstances suggest that domestic competition
may be restricted or distorted” (Link). All quotes are automatically
franslated from national languages to English.
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Consistent with the broad mandate to address com-
petition problems across the economy, authorities
have used market investigations to address many dif-
ferent types of markets, see Table 1.10

Many of the competition authorities listed have also
conducted sector inquiries, or other forms of ‘pre-in-
vestigations’ during the same period as they have had
the power to conduct market investigations. Thereby
the number of formal market investigations may un-
derestimate the total number of markets that were an-
alysed by the authorities or in some way considered
for intervention.

Mainly - but not exclusively - oligopoly markets

Historically, many of the markets covered by market
investigations have been characterised by oligopoly
market structures, such as insurance, retail banking,
fuel and private healthcare markets.

Table 1

This is consistent with the notion that oligopoly markets
might be particularly prone to falling into a regulatory
‘enforcement gap’': markets in which no single player
is dominant and where there is no evidence of illegal
conduct but where competitive dynamics can still fall
short of effective competition. Consistent with this, the
UK regime was originally aimed at addressing struc-
tural problems in oligopolistic markets. !

However, market investigations have also been used
to target other types of markets, including markets
with a single “incumbent” holding a strong position,
where there is no evidence of a specific abuse, but
where there is scope to improve competitive out-
comes (such as airports in the UK'2, press distribution in
Greece'3, or waste collection in Germany'4), or more
dispersed markets, where concentration is low and yet
the market may still produce sub-optimal competitive
outcomes (such as funerals!, or veterinary services in
the UK'¢).

Several European countries have introduced a market investigation tool

OVERVIEW OF MARKET INVESTIGATIONS

At least 21 market investigations, into a wide variety of markets****
3 market investigations into the markets for construction, press distribution, and petro-

1 market investigation into the market for petroleum/fuel
2 market investigations, into the markets for wholesale petroleum/fuel, and waste man-

3 ongoing market investigations into the markets for passenger air transport, agricultural

1 ongoing market investigation intfo the market for private insurance

COUNTRY YEAR EFFECTIVE
(AS OF JANUARY 2026)
UK 2003*
Greece 2011
leum/fuel
Iceland 2013**
Germany 2023
agement
Italy 2024***
supply chain, and school publishing.
Denmark 2024
Nofte:

* While the UK Enterprise Act was passed in 2002, Part 4 on Market Investigations came into force in June 2003." ** Although an

amendment to the Icelandic Competition Actin 2011 granted the Competition Authority market investigation powers, the
Authority adopted the relevant rules in 2013." *** In 2023, the Italian legislature granted the Italian Competition Authority mar-
ket investigation powers for a specific sector inquiry into passenger air transport. In 2024, the Council of State clarified that the
market investigation powers apply to all sectors. **** The count of 21 market investigations in the United Kingdom is from a
March 2023 consultation note prepared by the Norwegian Ministry of Trade, Industry and Fisheries. The number of market in-

vestigations is higher as of 2026.

Source:

Copenhagen Economics based on: Ncerings- og fiskeridepartementet (2023). Hagringsnotat - Lov om endring av lov 3. mai 2004

nr. 12 om konkurranse mellom foretak og kontroll med foretakssammenslutninger (konkurranseloven) om innfering av nytt

markedsetterforskningsverktay, p. 30. Link.

Year effective: UK: Enterprise Act 2002 (c. 40), Part 4. Link; GR: Law 3959/2011 on the Protection of Free Competition, art. 11.
Link; IS: Icelandic Competition Authority (2013). Rules on the market investigations carried out by the Competition Authority.
Link; DE: 11th amendment to the German Competition Act. Link; IT: Consiglio di Stato - Parere 29 gennaio 2024, n. 61, para. 4.
Link; DK: The Danish Competition Act - Consolidation Act No. 1150 of 3 November 2024, para. 15(f). Link; NO: Konkurransetil-
synet (2025). Market investigation comes into effect ftoday. Link.

10 Note that the table includes both past and ongoing market inves-
tigations, as of January 2026.

T CMA (2024). Market Investigations: 75 years of UK experience. Link.
2. CMA (2009). BAA airports investigation (CC). Link.

13 Hellenic Competition Commission (2021). Market Investigation in
the Press Distribution Sector. Link.

14 Bundeskartellamt (2025). Bundeskartellamt orders Rethmann
Group to notify future mergers. Link.

15 CMA (2021). Funerals market studly. Link.

16 CMA (2025). Veterinary services for household pets. Link.
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Based on the overview provided in Table 1, some sec-
tors appear particularly prone to market investiga-
tions, for instance:

e Financial markets (e.g. insurance, banking)

e Energy and fuel markets (e.g. petroleum,
electricity, electric vehicle charging)

e Industrial markets (e.g. construction, house-
building, cement)

o Digital markets (e.g. advertising, cloud and
mobile ecosystems)

Notably, while the CMA has, in the past, used market
studies to explore digital markets, it is unclear if this
trend will continue given that both the EU and the UK
now have parallel ex ante regimes with some similar
characteristics, focusing on digital markets specifi-
cally.

Irrespective of the industry, authorities will prioritise
markets with structural competition issues. Based on a
high-level assessment of past market investigations,
features which make a market particularly prone to an
investigation include:1”

¢ High levels of concentration
e High barriers to entry
e High returns, persistently and substantially
above a competitive benchmark
e Vertical integration and/or the potential for
discriminatory conduct
e  Pricing behaviour that is inconsistent with ef-
fective competition, e.g. weak pass-through
of cost changes
e Customer inertia, e.g. due to high switching
costs, low transparency, or behavioural bi-
ases
Apart from these market features, competition author-
ities may also choose to focus on “strategically im-
portant” and/or “highly sensitive” markefts.'8

How are markets investigated?

Market investigations allow competition authorities to
undertake a holistic review of how a market functions
to investigate which structures or behaviours may be
driving sub-optimal consumer outcomes.

In contrast with competition law proceedings, where
the types of analyses are often well-established, com-
petition authorities have significant discretion con-
cerning the types of analyses undertaken in the con-
text of a market investigation process. This is because
the focus is not on whether certain legal tests are sat-
isfied, but rather on the broader question of whether

there are barriers to effective competition and how to
address them. Accordingly, analysis is inherently fo-
cused on effects, consumer outcomes, and possible
solutions.

To illustrate how such a holistic assessment is often un-
dertaken, we review the use of the market investiga-
tion toolin the UK, where it has been in place the long-
est with the largest number of concluded investiga-
tions. Analyses in the context of market investigations
can generally be grouped in the following categories:

1. Market structures — whether there is market
power and/or how the competitive structure
of the market may otherwise affect market
outcomes;

2. Practices and behaviours — whether there
are specific market practices that can have
a negative impact on consumer welfare;

3. Remedies — whether there are certain reme-
dies that can help mitigate or solve the iden-
tified concerns without having adverse ef-
fects.

Following market investigations, the CMA has also —on
occasion — conducted ex post assessments to assess
whether the imposed remedies delivered the in-
tended benefits.

In the following, we briefly outline some of the key ele-
ments of the CMA’s (and its predecessor the Compe-
tition Commission) approaches to each of these three
types of analyses, as well as ex post assessments. The
authorities that have recently been given market in-
vestigation powers may adopt similar approaches.

Market structures

The starfing point for most market investigations is fo
understand the market characteristics, market struc-
ture and the pofential existence of market power.
Market power can exist at different levels of the supply
chain, and vis-a-vis different customers or other play-
ers in the market.

In the context of antitrust enforcement, the analysis
conducted by authorities relating to market power of-
ten focuses significantly on determining the relevant
market and assessing market power within the defined
markets, e.g. to assess whether a specific player is
dominant. In the context of market investigations,
market definition can also play arole as “a useful tool,
but not an end in itself”, while, for example, the CMA
is not required to provide a precise definition of the
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market to which an investigation relates.!? This gives
authorities the freedom to conduct a holistic assess-
ment of competitive constraints, exploring additional
perspectives, such as profitability measures and cus-
tomer behaviour.

A good example of how the CMA has taken a more
holistic approach to assessing market power is its pri-
vate healthcare market investigation, in which the
CMA investigated the impact of market structure on
prices paid by private health customers along two di-
mensions: first, it assessed whether having a strong na-
tional network of hospitals affected the bargaining
power of hospital owners vis-a-vis insurance operators;
second, through a sophisticated econometric model,
the CMA assessed the impact of local market concen-
tration (measured by a hospital operator’s share of
patients in a postcode area) on the prices ultimately
paid by customers for different health treatments.20

Practices and behaviours

A market investigation will also analyse the practices
and behaviours of firms and consumers to assess
whether there are any frictions which limit the effec-
tiveness of competition. In contrast with traditional
competition law investigations, the focus is less on
identifying conduct that is specifically exploitative or
exclusionary in nature, and rather on identifying any
kind of sub-optimal practices or behaviour by all mar-
ket participants which reduce consumer welfare. Ac-
cordingly, the authority can take a broad approach
to identifying issues and formulating ‘theories of harm’
for empirical analysis and consultation with market
stakeholders.

An example of an analysis of behaviours can be found
in the CMA's investigation into retail banking. Despite
noting the existence of a strong competitive fringe,
the investigation found that customer inertia and
weak customer response to differences in prices and
service quality meant that many banks had limited in-
centives to compete intensely for personal current ac-
counts. The CMA thus sought to understand why cus-
tomers seemed reluctant to shop around, and used
behavioural economics and survey evidence fo in-
form its assessment of the underlying reasons for lim-
ited customer engagement and appropriate reme-
dies to address the issues identified.?!

Remedies

Where the authority identifies systemic issues that un-
dermine the effectiveness of competition, it will assess
whether it is possible to address these issues with

specific interventions. The authority can apply tailor-
made analyses to assess and market-test different
remedy proposals.

Relative to regular enforcement proceedings, com-
petition authorities have more flexibility to consider
‘fixes’ that are not directly related to firm behaviour.
Furthermore, especially in comparison with merger as-
sessments, authorities generally have more time in
market investigations to consider different remedy ap-
proaches and test solutions with the market.

For example, in the context of its market investigation
of private motorinsurance, the CMA identified a prac-
tice whereby a separation between cost liability and
cost control in non-fault insurance claims resulted in
very high car rental costs and friction costs, ultimately
leading to higher consumer prices. The CMA consid-
ered a number of potential remedies to address the
issue, including (i) moving to a no-fault insurance sys-
tem for replacement cars whereby insurance compa-
nies would always have to pay for their own custom-
ers’' replacement cars and customers would choose
the level of replacement car they desired for any, fault
or non-fault, accident, as well as (ii) the remedy it ulti-
mately applied, which was imposing caps on car
rental hire rates by category. The CMA carefully ana-
lysed each of the proposed remedy options, consider-
ing their timeliness, efficacy, the responses from con-
sumers and the potential for circumvention. Ultimately,
the CMA adopted a cap rate in large part because it
considered that the alternative of implementing a no-
fault system would reduce welfare by removing the
right to a replacement car for many not-at-fault cus-
tomers. This analysis also led the CMA to adopt further
measures designed at avoiding circumvention, such
as restricting credit hire companies’ ability to directly
pay fees to not-at-fault customers to induce them to
hire more expensive replacement cars.22

Ex post assessments

There is no statutory requirement for the CMA to con-
duct a formal impact evaluation following each mar-
ket investigation. Nevertheless, the CMA has also
been able to learn from past remedies used in market
investigations through its ongoing monitoring of com-
pliance with the remedies imposed,2? and some inves-
tigations have received a dedicated ex post review.

For example, the CMA undertook an ex post review of
the structural remedies that its predecessor, the Com-
peftition Commission, imposed as a result of a market
investigation of BAA, the operator of several UK air-
ports. Having (amongst other remedies) ordered BAA

19 Competition Commission (2013). Guidelines for market
investigations: Their role, procedures, assessment and remedies. Para
133. Link.

20 CMA (2017). Private healthcare market investigation. Final report
and its appendices. Link.

21 CMA (2017). Retail banking market investigation. Final report and
its appendices. Link.

22 CMA (2015). Private motor insurance market investigation. Final re-
port and its appendices. Link.

2 CMA (2026). Markets regime. Guidance. Link.
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to divest Gatwick, Stanstead and Edinburgh airports,
the CMA's ex post review identified and quantified
several benefits ranging from airport fees and quality
of service to a growth in passenger numbers and cost
efficiencies. The review also uncovered unintended
consequences and lessons for future processes.?4 The
CMA is currently (as of February 2026) running a con-
sultation concerning the effectiveness of altogether
33 remedies resulting from market investigations,
which may provide the authority with useful insights
about the benefits and drawbacks of some of the
more recent interventions.?> In all, given the long track
record of conducting market investigations and the
wide spectrum of remedies imposed across sectors,
experiences from the UK provide useful insights for au-
thorities on the effectiveness and proportionality of dif-
ferent types of intervention.

Balancing benefits and potential
drawbacks

Market investigation tools give authorities greater free-
dom to tackle competition issues that have a nega-
tive impact on consumer welfare. When used well,
they can address persistent structural issues that tradi-
tional enforcement may struggle to capture and can
thereby generate substantial benefits. lllustrating this,
the CMA estimated that the impact of its work on
“market studies and market investigations” led to an-
nual average consumer benefits of £1717.8 million for
the period 2022 to 2023 and 2024 to 2025 - amounting
to around half of the CMA's overall impact.26

At the same time, the breadth of these powers can
make the resulting legal framework less predictable
for businesses, and the coexistence with ordinary anti-
frust rules and sector-specific regulation can risk lead-
ing to overlap and inconsistent outcomes. Market in-
vestigations can also be resource-intensive exercises
for both authorities and companies. Accordingly, the
practical operations raises questions regarding pro-
portionality and efficient use of public resources.

Experience so far suggests that practice will differ
across countries, with some authorities (e.g. the CMA)
making extensive use of the tool and others deploying
it only sparingly. How this balance between flexibility,
legal certainty and resource-intensity will be struck in
newer regimes remains to be seen and will depend on
how actively authorities choose to deploy their new
powers.

24 CMA (2016). BAA airports: Evaluation of the Competition Commis- 25 CMA (202¢). Strategic review of CMA markets remedies. Link.
sion’s 2009 market investigation remedies. Link. 26 CMA (2025). CMA Impact Assessment 2024 to 2025. Link.
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